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1. INTRODUCTION 

This Reply Brief is in response to the Examiner's Answer mailed June 1, 2007. 
Under 37 C.F.R. § 1.193(b), it is believed that the Examiner's Answer has raised new 
points of argument, and that this Reply Brief is therefore proper. 

2. STATUS OF CLAIMS 

There are a total of 20 claims pending in this application (claims 1-20). 
Claims 1-20 were examined and rejected. 

3 . GROUNDS OF REJECTION 

A. The rejection of claims 1-3, 17, 19, and 20 under 35 U.S.C. 102(e) as 
being anticipated by Motoda et al. (US 5,496,408). 

B. The rejection of claims 4-7, 9, 10, 12 and 15 under 35 U.S.C. 103(a) as 
being unpatentable over Motoda et al. (US 5,496,408) in view of Shinozuka, Shyuhei 
et al. (U.S. Patent No. 6,315,858). 

C. The rejection of claims 8, 11, 13, 14, 17 and 18 under 35 U.S.C. 103(a) 
as being unpatentable over Motoda et al. (US 5,496,408) and Shyuhei et al. (US 
6,315,858) in view of Tadahiro et al. (U.S. Patent No. 5,313,982). 

All grounds are to be reviewed on Appeal. 
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4. ARGUMENT 



In response to the Applicant's assertion that the Examiner's interpretation of 
the term "fixed orifice" is overly broad, the Examiner makes several erroneous 
arguments. 

The Examiner states on page 15 that the Examiner's unabridged dictionary 
definition should be adopted as the definition of the term "fixed orifice" because 
Applicant's as-filed specification is devoid of any teaching other than its "simple 
English" definition. 

Applicant first notes that the Examiner has NOT provided a definition of the 
term "fixed orifice". Rather, the Examiner only defines the term "orifice" from the 
collegiate dictionary, apparently intentionally choosing to ignore the term "fixed". 
Applicant also notes that the Examiner completely ignores the declaration of record of 
Dean Larson. This type of piecemeal examination of evidence is completely 
inappropriate. The Examiner apparently has felt the need to focus solely on a 
definition in a COLLEGIATE dictionary of ONE-HALF of the term in dispute 
while ignoring all other evidence to the contrary, and in fact not even addressing the 
other evidence. 

Contrary to what the Examiner alleges, Applicant's proposed definition is not 
more restrictive than a broadest reasonable interpretation. The Examiner's 
interpretation is unreasonable, completely ignoring evidence of record of the case and 
apparently the Examiner has taken it upon himself to strike the word "fixed" from the 
claims entirely in order to arrive at the broadest interpretation he can in order to fit the 
clearly irrelevant prior art of record into a rejection. The Examiner is essentially 
attempting to redefine the meaning of round in order to fit a square peg into a round 
hole. 

The Examiner further states on page 15 that "any specific definition, outside of 
the teaching in the specification, of 'fixed orifice' would be consistent with the 
specification with the exception of a 'variable orifice.'" This line of reasoning is 
confusing to the applicant because the Examiner later argues on page 17 that the 
variable orifice of Shinozuka reads upon a fixed orifice. Applicant respectfully 
submits that the Examiner cannot argue on the one hand that the term "fixed orifice" 
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cannot cover a variable orifice and then attempt to use a variable orifice from a prior 
art reference to teach a fixed orifice. 

The Examiner then states on page 16, in response to the Applicant's argument 
that the specification indicates that a fixed orifice's purpose is to provide a specific 
resistance, that "those of ordinary skill in the art normally refer to Applicant's 
selection of a 'fixed orifice' to provide 'a specific resistance' as mere pipe selection 
based on coefficient of friction values for the pipe material.... As a result if a 'fixed 
orifice' is to provide a fixed 'resistance' then any pipe selected based on the desired 
resistance from pipe roughness would provide a fixed 'resistance' to flow and thus, 
according to Applicant's definition, be considered a 'fixed orifice.'" The Examiner, 
however, has misunderstood the Applicant's arguments. The Applicant never argued 
that the term "fixed orifice" meant "any pipe providing a specific resistance." Rather 
Applicant pointed out that the specification clearly indicates that providing a specific 
resistance is a necessary condition of being a fixed orifice (not necessarily the only 
condition). As such, any definition proffered by the Examiner that would allow a 
pipe not providing a specific resistance would be inconsistent with the specification 
and thus would violate M.P.E.P. 2111. The Examiner's definition does just that - it 
permits an opening that provides no resistance or variable resistance to count as a 
"fixed orifice" despite clear statements in the specification that would make such an 
interpretation inconsistent. 

The Examiner then argues on page 18 that "all iris valve exhibit the same 
structure and function as Applicant's own 'fixed plate fixed orifice' as illustrated in 
Figure 1." Applicant finds this argument extremely confusing because no reasonable 
Examiner could look at the structure of an iris valve, as can be seen in FIG. 6 of 
Shinozuka, and say that it exhibits the same structure as a fixed plate fixed orifice. 
Shinozuka's valve clearly has mechanisms 39 allowing it to alter the size of the 
opening 39b, whereas a fixed plate fixed orifice would clearly not have such 
mechanism but instead would have a fixed plate defining the size of the aperture 
(hence the name "fixed plate fixed orifice"). Once again, the Examiner appears to 
want to change the language of the claim in order to arrive at a definition that allows 
him to utilize the clearly irrelevant cited prior art. 
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To further bolster this puzzling attempt to read the term "fixed" completely 
out of the claims, the Examiner then argues on page 19 that the fact that a "variable 
structure can be fixed illustrates that this is claim language that simply specifies an 
intended use or field of use for the invention." This argument is erroneous. Merely 
because the term "fixed" also can be used as a verb does not mean that it cannot be 
used as an adjective. Any reasonable Examiner would recognize that the term "fixed 
orifice" is using the term "fixed" as an adjective, and not a verb. This is not an 
intended use. In order to satisfy the terms of the claim, the orifice must be structurally 
fixed. The Examiner's attempt to somehow justify this line of reasoning because 
"pipe roughness for all pipes does increase with time regardless of the definition 
accepted for 'fixed orifice'" is another red herring argument. All mechanical devices 
wear down or otherwise show age as time passes. For example, over time, all valves 
will eventually seize up and be unable to open and close. Such is a fact of life, but 
that does not permit an Examiner to interpret a flat hunk of metal as a valve because it 
doesn't open and close and valves over time would exhibit the same (lack of) 
function. 

In conclusion, the Examiner has attempted to alter the clear language of claim 
and select irrelevant and piecemeal evidence, such as collegiate dictionary entries for 
some portions of claim terms but not others to somehow arrive at a definition that is 
clearly unreasonable and inconsistent with the specification. As such, Applicant 
respectfully requests that the Applicant' s definition be adopted and the application be 
placed in condition for allowance. 

Respectfully submitted, 
BEYER WEAVER LLP 

/Marc S. Hanish/ 
Marc S. Hanish 
Registration No. 42,626 

Beyer Weaver LLP 
P.O. Box 70250 
Oakland, CA 94612-0250 
Attorneys for Appellant 
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